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What is Section 1115?

• Section 1115 of the Social Security Act gives the Secretary of 
HHS authority to approve demonstration projects for various 
public assistance programs (including Medicaid and CHIP)

• Projects approved under§ 1115 are sometimes alternately 
referred to as “waivers” because the Secretary is legally 
waiving State compliance with otherwise applicable law

• States are increasingly using 1115 waivers to shape, refine and 
“change” their state Medicaid programs in the absence of 
Congressional action



Section 1115 Waiver Uses

• Waivers are typically used in the Medicaid program to provide states an 
avenue to test and implement coverage approaches that do not otherwise 
meet federal program rules

• States use 1115 waivers in the Medicaid context for:

– Delivery system reform

– State policy expansion designs

– To cover ineligible populations (especially pre-ACA)

– Managed long term care

– Behavioral Health (IMD Exclusion – especially in context of opioid crisis)

– Work requirements

– Eligibility and enrollment restrictions

– Benefit restrictions, copays, and premiums



Waivers are Popular

• As of January 23, 2019: 38 states had 46 
approved waivers

• As of January 23, 2019: 20 states had 22
waivers pending approval at CMS

• Source:  Kaiser Family Foundation, www.kff.org
(last visited Feb. 23, 2019)

http://www.kff.org/


A Brief History of Section 1115

• Section 1115 of the SSA was enacted by Congress in 1962 –
prior to the creation of the Medicaid program
– At that time, mainly used by states to test pilots for the then-

assistance program Aids to Families with Dependent Children

– Legislative history suggests projects are to be “designed to improve to 
improve the techniques of administering assistance and the related 
rehabilitative service under the assistance titles.”

• Use of 1115 waivers in the Medicaid program began in the 
Carter Administration, attracted some press in the Reagan 
Administration, and became widespread during the Clinton 
Administration.



Carter Administration 
Waiver

In 1980, President Carter’s Secretary of 
HHS approved an § 1115 waiver that 
allowed the Georgia Medicaid program 
to develop an alternative payment 
methodology for inpatient hospital 
services that waived the then-
applicable requirement that hospitals 
be reimbursed on a reasonable cost 
basis.



“Katie Beckett” waivers

In 1984, President Reagan personally 
intervened and directed the Secretary 
of HHS to issue a waiver to the state of 
Iowa to allow a young girl in the state 
to receive Medicaid services at home 
rather than in an institutional setting, 
even though her parents’ income 
would have otherwise disqualified her.  
This waiver was the genesis for the 
home and community based waiver 
program now codified at section 
1915(b) of the Social Security Act.



The Oregon waiver

President Clinton’s Administration 
issued a then-revolutionary waiver in 
1994.  It expanded Medicaid to cover 
all individuals in the state with 
incomes below the poverty line.  
Funds for the expansion were derived 
from ranking services provided by 
Oregon Medicaid from 1 – 688, but 
only funding the first 568 services on 
the list.

Although the Oregon waiver would not 
be necessary today because of the 
ACA Medicaid expansion, states are 
still using § 1115 waiver to develop 
state-specific solutions to the 
expansion.



The Legal Standard (§ 1115(a)) 

“(a) In the case of any experimental, pilot, or demonstration 
project which, in the judgment of the Secretary, is likely to assist 
in promoting the objectives of title … XIX … in a State …

“(1) The Secretary may waive compliance with any of the 
requirements of section … 1902 … to the extent and for the 
period he finds necessary to enable such State … to carry out 
such project; and

“(2)(A) costs of such project which would not otherwise be 
included as expenditures under section … 1903 … shall, to 
the extent and for the period prescribed by the Secretary, be 
regarded as expenditures under the State plan approved
under such title…”



The Legal Standard (cont.)

In other words:
 If a state wants to operate an experimental or 

demonstration project in its Medicaid program; and

 The Secretary of HHS determines the project is likely to 
assist in promoting the objectives of Medicaid; then

 The Secretary can waive compliance of any of the 
requirements of section 1902; and

 The Secretary can treat the costs that would not otherwise 
qualify for Medicaid matching funds as allowable 
expenditures eligible for matching under section 1903.



What can be waived?

• Notably the Secretary’s authority under section 1115 does not extend to the 
entirely of Title XIX – but only to Section 1902

– Although section 1902 is arguably the most important section in Title XIX

– But section 1902 does not contain the financing rules for Medicaid (they’re in section 
1905) and therefore successive Secretaries have concluded that the FMAP applicable in 
a state cannot be waived.

• Section 1902 includes all of the requirements that a State must include in their 
State plan. There are currently 83 requirements that a State plan must comply 
with in order to participate

– Section 1115 grants the Secretary the discretion to waive compliance with any of these 
83 different requirements

– Example: a state can seek a waiver of section 1902(a)(10)(B) so as to provide a more 
robust benefit package to some beneficiaries



Frequently Waived Provisions
Authority Short Description Rationale

1902(a)(1) Statewideness To enable a state to operate a 
Demonstration on less than a 
statewide basis

1902(a)(4) Proper and efficient 
Administration

To enable a state to change 
methods of program administration 
(i.e. methods of transportation)

1902(a)(8) Reasonable Promptness To enable a state to limit 
enrollment

1902(a)(10)(B) Amount, Duration and Scope To enable a state to provide benefit 
packages that are different from 
the standard benefit package

1902(a)(13) and (a)(30) Rate-Setting/Payment 
Methodologies

To permit a state to change its rate-
setting methodology

1902(a)(17) Comparability To permit states to use differing 
standards for determining eligibility 
for benefits

1902(a)(23)(A) Freedom of Choice To enable participants to receive 
benefits through certain providers

1902(a)(34) Retroactive Eligibility To enable states to waiver the 
requirement to provide benefits up 
to three months prior to application



Promoting the Objectives of the 
Medicaid Program

• While the Secretary’s waiver authority under 1115 is broad, it contains an 
important qualification: the waiver must be “likely to assist in promoting 
the objectives” of the Medicaid program

– The SSA contains no definition of the “objectives of the Medicaid program”

– CMS has also adopted no regulatory definition to this end

– As recently as April 2015, the GAO called out the lack of sufficiently specific 
criteria as problematic

• As a result of this lack of a defined standard, different Administrations 
(with different political and policy goals) have taken different approaches 
to defining these objectives
– In developing the community engagement waiver template, CMS Administrator Verma 

relied on an excerpt from § 1901 to ascertain the “objectives” of Medicaid:  “to help 
such families and individuals attain or retain capability for independence.”



Different Administrations –
Different Goals

Obama Administration 1115 Waiver Objectives Trump Administration 1115 Waiver Objectives

1. Increase and strengthen overall coverage of low-
income individuals in the state

1. Improve access to high quality, person-centered 
services that produce positive health outcomes for 
individuals

2. Increase access to, stabilize, and strengthen 
providers and provider networks available to 
service Medicaid and low-income population in the 
state

2. Promote efficiencies that ensure Medicaid’s 
sustainability for beneficiaries over the long term

3. Improve health outcomes for Medicaid and 
other low-income population in the state

3. Support coordinated strategies to address 
certain health determinants that promote upward 
mobility, greater independence, and improved 
quality of life among individuals

4. Increase the efficiency and quality of care for 
Medicaid and other low-income populations 
through initiatives to transform service delivery 
networks

4. Strengthen beneficiary engagement in their 
personal healthcare plan, including incentive 
structures that promote responsible decision-
making

5. Enhance alignment between Medicaid policies 
and commercial health insurance products to 
facilitate smoother beneficiary transition



The Waiver Process

• Informal Discussions: The waiver process typically begins with 
state officials having multiple meetings (over multiple 
months) with CMS officials to discuss the demonstration 
authority they are seeking
– These meetings usually culminate in a meeting between the Governor 

and the Secretary of HHS.

• Formal Procedures Required:
– An independent evaluation

– A State public comment process

– A Federal public comment process

– (Budget neutrality rules apply – but this is not statutory)



State Public Process

• Public notice and comment rules apply as a result of the ACA. 
On February 27, 2012 CMS issued a final rule creating new 
procedural standards at 42 CFR Part 431, Subpart G

• 30 day state public comment process:

– State must provide a comprehensive description of the 
waive “to ensure meaningful input”

– State must hold two public hearings and have a website to 
keep public informed

– State’s final application must note how public comments 
were incorporated

– State may have their own rules too



Federal Public Process

• Federal government has 15 days to certify an application is 
complete and send state notice of receipt

• Once certified federal public comment opens for 30 days; 
unlike states feds don’t have to provide a written response

• Federal government cannot render a decision until at least 45 
days after receipt
– Note the decision process is typically much longer, particularly for 

waivers never previously approved

• All documents are posted on medicaid.gov 



Key Documents

• Key document in an approved waiver is the “Special Terms 
and Conditions”

• Important pieces to focus on include the requested waivers in 
the application which results in the waiver list

• Medicaid Costs Not Otherwise Matchable or CNOM – this 
specifies where federal funds can be used in different ways

• Budget neutrality agreement



Waiver Financing

• Although not required by statute or regulation, longstanding 
administrative policy has required waivers to be budget 
neutral for the federal government, meaning that federal 
spending under a waiver must not be more than projected 
federal spending in the state without the waiver

• CMS enforces budget neutrality caps by establishing a cap on 
Federal funds over the life of the waiver, calculated either as:
– Per-capita caps (most common): State claims match for all people 

covered by the waiver but cannot claim more than permitted under 
cap

– Global caps (rare): Similar in nature to a block grant but goal is not 
necessarily to cut overall funding



How Courts View Waiver Authority

• The Courts have been incredibly deferential to the Secretary 
judgment when waiver approvals have been challenged in the 
past

• The legal standard:
– An aggrieved party challenging an approved 1115 waiver would 

challenge the waiver in court as a final agency action under the 
Administrative Procedures Act 

– Thus a court would likely assess whether the Secretary’s decision to 
waiver compliance with Section 1902(X) may be found to be “arbitrary, 
capricious, an abuse of discretion, or otherwise not in accordance with 
law. “



Key Court Decisions

• Crane v. Matthews, 417 F. Supp. 532 (N.D. Ga. 1976): In Crane, 
the State of Georgia wanted to impose a minimal cost sharing 
requirement on Medicaid enrollees in the State. The Secretary 
of HHS approved a waiver permitting the State to do so. A 
group of Medicaid beneficiaries challenged the approval of 
the waiver in court. The court concludes that: “[g]iven the 
large degree of judgment vested in the Secretary with respect 
to approval of section 1115 projects, it is not for the courts to 
deny the Secretary the right to approve a project just because 
the Court might in certain situations disagree with his 
judgment. That judgment is committed to the Secretary.” 
Emphasis added.



Key Court Decisions (cont.)

• Aguayo v. Richardson, 473 F.2d 1105 (2nd Cir.): In Aguayo (a 
non-Medicaid case), the Second Circuit upheld an 1115 waiver 
allowing the creation of a mandatory “workfare” 
demonstration project for Aid to Families With Dependent 
Children (AFDC, now TANF) recipients in New York, holding 
that section 1115 waiver decisions by the Secretary were valid 
so long as the Secretary had a “rational basis for determining 
that the programs were ‘likely to assist in promoting the 
objectives’ of [the Social Security Act].”



Key Court Decisions (cont.)

• Beno v. Shalala, 30 F.3d 1057, 1069 (9th Cir. 1994): In Beno, the 
9th Circuit set forth three factors, tracking the statutory 
requirements in section 1115, that the Secretary must 
“examine” prior to approving a waiver.  First, whether the 
project is an “Experimental, Pilot or Demonstration Project.” 
Second, whether the project is “Likely To Assist in Promoting 
The Objectives Of The Act.” Third, “the extent and period” for 
which she finds the project is necessary.



Key Court Decisions (cont.)

• Newton-Nations v. Betlach, 655 F.3d 1066 (9th Cir. 2011): In 
Newton-Nations, the 9th Circuit reviewed a challenge by 
Arizona Medicaid recipients against Arizona and HHS for 
approving an 1115 waiver which increased cost-sharing for 
childless adults.  The 9th Circuit concluded that because the 
administrative record in the case consisted of “one statement 
in [a] 2004 retroactive approval letter,” the Secretary’s review 
of the proposed copay changes waiver did not satisfy the 
waiver test to determine whether the proposal was likely to 
further the goals of the Medicaid program.  



Key Court Decisions

• Stewart v. Azar, No. 18-142 (D.D.C. June 29, 2018):  The well-
publicized decision invalidating the Kentucky work 
requirement waiver.  The court concluded that HHS failed to 
seriously consider the “objectives of the Medicaid program” 
before approving the waiver.
– Similar litigation is pending before the same judge seeking to 

invalidate the Arkansas waiver (motions hearing 3/14/2019)



Recent Key Waiver Guidance

 Letter to Governors from Secretary Thomas E. Price and 
CMS Administrator Seema Verma (March 14, 2017).

 CMCS Informational Bulletin, “Section 1115 Demonstration 
Process Improvements,” from Brian Neale, Director, Center 
for Medicaid and CHIP Services (November 6, 2017).

 State Medicaid Director Letter 17-005, “RE: Phase-out of 
expenditure authority for Designated State Health 
Programs (DSHP) in Section 1115 Demonstrations,” 
(December 15, 2017).

 State Medicaid Director Letter 18-002, “RE: Opportunities 
to Promote Work and Community Engagement Among 
Medicaid Beneficiaries,” (January 11, 2018).
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